. 
CHARLES GREEN, Appellant. 


ELIZABETH POOL (Executrix of R "el d t 
Sir John Delavall, B ar” | deceaſed) RNelpondent. 


The Reſpondent, Mrs. Pools C ASE. 


19th December, 1698, 
Sir Jobn Delavall's Leaſe 
of the Collieries to Mr. 
Ord in Truſt for Mr. 
Regers. 


IR JOHN DEL AV ALL of Seaton-Delavall in the County of Northumberland, 

Bart. deceaſed, being ſeized in Fee of the Manors of Seaton-Delavall and Hartley 
in the ſaid County of Northumberland, and of the Coal-mines and Collieries there, 
by Indenture Tripartite dated the 19th of December, 1698, made between the ſaid 
Sir John Delavall of the firſt Part, ohn Rogers, Eſq; (ſince deceaſed) of the ſecond 
Part, and John Ord, Gentleman (ſince deceaſed) of the third Part, demiſed to the 
ſaid 7obn Ord all his the ſaid Sir John Delavall's Coal-mines and Collieries within his 
ſaid Manors and Lands of Seaton-Delavall and Hartley, to hold tothe ſaid Fohn Ord, his 
Executors, &c. from the ſaid 19th of December, 1698, for the Term of thirty-one Years. 


In which Leaſe there is a Covenant from Mr. Ord (the Leſſee) to Sir John Delavall, 
his Heirs, Cc. in theſe Words, viz. | | 


Covenant from Leſſee « Axy further alſo, that he the ſaid 7ohn Ord, his Executors, Adminiſtrators 
in the Colliery-Leaſe to cc 


ery- and Aſſigns ſhall and will now, and from time to time hereafter, during the 

-— 2 meg 5 — * Continuance of this preſent Indenture of Leaſe, well and truly pay, or cauſe to 

+ coping Ty of be paid unto Henry Green, and the other Tenants and Farmers of the Lands 
cc 


and Grounds within the Manors of Hartley and Seaton-Delavall aforeſaid for the 
time being, ſuch Satisfaction and Recompence for Damage and Spoil of Ground 
done, or hereafter to be done, made, or occaſioned by the ſaid John Ord, his Exe- 
cutors, Adminiſtrators or Aſſigns, by a any new Pit or Pits, laying or 
leading of Coals, and making or uſing any Way or Ways, Drift or Drifts, or 
doing any other thing touching the Premiſes, as by the Judgment of two in- 
different Perſons ſhall be thought fit and reaſonable; one whereof to be named 
by and on the Part and Behalf of the ſaid John Ord, his Executors, Admini- 
ſtrators or Aſſigns, and the other of them to be named by and on the Behalf 


of the ſaid Henry Green, or the ſaid other Tenants, who ſhall ſuſtain ſuch Da- 
mage and Spoil of Ground.“ 


cc 
cc 
cc 
ce 
<c 
cc 
ce 
cc 
cc 


Note, This Leaſe was made in Truſt for Mr. Rogers, a Party named in the Leaſe, 
when Henry Green (the Appellant's Father) was Tenant from Year to Year of all the 
Lands within the Manor o Hartley, and died fo, after whoſe Death the Appellant en- 
tered and continued Tenant until November, 1714, when | 
12th November, 1714 Six FOHN DELAY ALL, by Indenture of Leaſe dated the 12th of Nov. 
Sir John Delavall's Leaſe zer, 1714, demiſed to the Appellant, his Executors, Sc. all the Meſſuages, Tene- 
> 15 E ments, Farm-holds, Lands, and Grounds within the ſaid Manor of Hartley. 
N * &« KExck r, and always reſerved unto the ſaid Sir John Delavall, his Heirs, 
8 | Leſſees or Aſſigns, all Mines and Minerals of what kind ſoever, in and under 
<< the ſaid Premiſſes, with Liberty from time to time, and at all times during the 
„ ſajd Term, for him the ſaid Sir John Delavall, his Heirs, Leſſees or Aſſigns, to 
„dig, ſink and make Pit and Pits in the ſaid Premiſſes, and to manage and car- 
<< ry on the ſame, and all thoſe already ſunk and won, to lead and carry away 
. 54 Coals to be gotten forth and out of the ſame, and alſo to make Pit- 
rooms, build Hovels and Lodges, and to lay Waggon-ways, and to repair 
the fame; and to do every other Act and Thing convenient and neceſſary in 
<< and about the ſame, he the ſaid Sir John Delavall, his Heirs, Leſſees, or A,, 
f « figns, paying and allowing ſuch reaſonable Satisfaction for Damages and Spoil 
© of Ground as is, and are mentioned, and agreed, and ſet down in the Ind:ntures 
«© of Leaſe of the ſaid Coal-mines, granted by the ſaid Sir John Delavall zo John 
% Rogers, E/; deceaſed, or ſome in Truſt for him, and under which the ſaid 
© Collieries are now held and enjoyed, to hold the ſame (except as before excepted) 
„to the Appellant, his eee Adminiſtrators and Aſſigns from Mayday, 
„417135, for twenty-one Years, yielding and paying the Sum of Three hundred 
& twenty-five Pounds Yearly to the ſaid Sir John Delavall, his Heirs and Aſſigns, 
ce at May-day and Martinmas, by equal Portions.” | 


AND 


* 


Appellant's Bill, Tri- 


21 


Ap it was by the ſaid laſt mentioned Indenture alſo agreed, that the Appellant, his 
Executors, &c. ſhould, during the Term, uphold and keep the Roots and Covers of 
the Houſes belonging to the demiſed Premiſes, which were then covered with Thatch, | 
WI covered and Water-tight, and all the Hedges, Gates and Stiles in good and te- 
nantable Repair; and that Sir John Delavall, his Heirs and Aſſigns, on their Part, ſhould 
keep in Repair all the Walls and Timber belonging to the Roofs of ſuch Houſes. 

Soon after the Execution of the ſaid Colliery-Leaſe, Mr. Rogers (for whom Mr. Ord 
was Truſtee) entered and wrought the Collieries until the Year 1725, when Mr. Rogers, 
named in the Leaſe, having been many Years. before that time dead, Mr. Rogers (his 
Son) as his Deviſee or Adminiſtrator, determined the Leaſe according to a Power 
therein; andafterwards Sir John Delavall enter'd and wrought the Collieries until about 
the 4th of Fune, 1729 when Sir John died, having firſt made his Will, and the Re- 
ſpondent, Executrix thereof, and reſiduaty Legate. 

Axp by the Clauſe in the Leaſe of the Lands from Sir John Delavall to the Appel- 
lant, in which the Coal - mines are excepted, Sir John Delavall reſerves ſeveral Liberties 
neceſſary for working the Coal- mines, the ſaid Sir John, his Heirs, Leſſces and Af- 
ſigns paying and allowing ſuch reaſonable Satisfaction for Spoil of Ground as two in- 
different Perſons ſhould adjudge, Yo, to the Agreement in the Leaſe from Sir 
Fobn Delavall to Mr. Ord. And the Appellant did for many Tears, and until Michael. 
mas, 1708, apply to Mr. Rogers (for whom Mr. Ord was Truſtee) for Satisfaction for 
Spoil of Ground, and the ſame was ſettled between Mr, Rogers deceaſed, or his Agents, 
and the Appellant, who received ſuch Satisfaction accordingly from Mr. Rogers. 

THE fd Mr. Rogers, mentioned in the Leaſe, dying in November, 1709, and Mr, 
Rogers (his Son) continuing to work the Colliery until Michaelmas, 1725, the Appel- 
lant from time to time applied to him, and his Agents, for Satisfaction for Spoil of 


Ground; and the ſaid Mr. Rogers and the Appellant appointed proper Perſons to view 


and ſettle the Damages, and the ſame was valued; but the Perſons named could not 
agree in their Eſtimates thereof until Michaelmas, 1720, when a general Eſtimate was 
made from Michaelmas, 1708, to that time (Michaelmas, 1720) at 130 l. 10 5. which 
the Appellant refuſed to accept, though Mr. Rogers (the Son) was content to pay the 
ſame. | | | wy 

Mx. ROGE RS (the Son) was always willing and ready to pay the APP lant what 
ſhould be ſettled for Damages, according to Mr. Or4*s Covenant; but the Appellant be- 
ing diſſatisfied therewith, applied to Sir Sohn Delavall, and, at Sir John's Requeſt, Mr. 
Rogers (the Son) and the Appellant again appointed Perſons to make an Eſtimate, but 
they could not then agree; yet the Appellant from time to time received Coals of the 
ſaid Mr. Ropers, in all to the Amount of 200 l. and upwards, on Account of Damages; 


and Sir John, during the Continuance of the Colliery-Leaſe, never apprehended himſelf 
liable to make any Satisfaction whatſoever for Damages or Spoil of Ground, nor did the 


Appellant Green ever demand Satisfaction of Sir John Delavall. 


SIX JOHN DELAY ALL, during the time he wrought the Colliery, was al- 


ways willing to allow the Appellant ſuch Damages as ſhould be thought fit and reaſon- 


able, during the time of his working, and two indifferent Perſons were appointed for 
that Purpoſe, who could not agree, ſo that the ſame remained unſettled at Sir John's 
Death; yet the Appellant received Coals from Sir John in his Life-time to the Amount 


of 207. and upwards, on Account of Damages; but there was but little time, as above- 


mentioned, wiz. from September, 1725, to the 4th of June, 1729, wherein Sir John 
worked the Colliery, it being chiefly in the Hands of Leſſees, who, by the Agreement, 
were to pay for, or allow for ſuch Damages. „„ 

Anp the Appellant being half a Year's Rent in Arrear to Sir John at his Death, 


ny Term, 3* Georgii amounting to 162 J. 10 f. he (without making any Demand on the Refpondent for 


Reſpondent's Anſwer, 
4th March, 1730, 


aw * 


Damages) immediately after Sir John's Death preferr'd his Bill in the Court of Exche- 
quer againſt the Reſpondent, for a Diſcovery of the Aſſets of Sir John, and that the 
Reſpondent might come to an Account, and make him Satisfaction not only for Da- 
mages for Spoil of Ground, during the time Sir John Delavall wrought the Colliery, but 
alſo for all the time the ſame was wrought by Mr. Rogers, and for Satisfaction for ſeveral 
Houſes (Part of his Farm) which he ſuggeſted the ſaid Sir John ſuffered to fall down 
for want of Reparation in the Walls and Timber : And his Bill alſo prayed an In- 
junction to ſtay the Reſpondent from proceeding againſt him at Law for the Rent in 
Arrear, and for the Coals which he had received from Sir John Delavall. 

THE Reſpondent, by her Anſwer to the ſaid Bill, inſiſted, That ſhe or Sir John De- 
lavall, were not liable to make the Appellant any Satisfaction for Spoil of Ground 
during the Continuance of the Colliery-Leaſeto Mr. Ord ; and that ſhe believed the Ap- 
pellant either did receive Satisfaction * Mr. Rogers, or might have received the fame, 
if his Demands had been reaſonable 3 ſhe admitted Aſſets of Sir John Delavall, and 
offered to appoint an indifferent Perſon, if the Appellant would appoint another on his 
Side, to adjuſt the Damages during the time which Sir John wrought the Colliery, and 
to pay in Money what ſhould be ſo adjuſted, to prevent further Litigation, or taking 
any Account thereof, during the time of Sir John's working the Colliery, and — 

eee | | 1 that 


th November, 1732 
Order on Hearing. a 


1851 


chat if the Houſes became ruinous, it was through the Appellant's own Neglect to re- 


reſtrained from proceeding at Law, | | 

TE Plaintiff having replied, and the Cauſe being at Iſſue, both Parties proceeded 
to examine Witneſſes ; whereupon the Reſpondent proved the ſeveral Matters above, 
with regard to the Appellant's receiving Satisfaction of Mr. Rogers deceaſed, *till Mi- 
chaelmas, 1708, as alſo his Application afterwards to Mr. Rogers (the Son) and the 
ſeveral Views and Eſtimates above : And alſo proved that Mr. Rogers (the Son) was 
willing to have paid what ſhould be adjuſted for Damages to Michaelmas, 1720, du- 
ring the Continuance of the Colliery-Leaſe; and proved the Appellant's Receipt of 
Coals from Mr. Rogers (the Son) to the Amount of 200 J. upon the Account of Da- 
mages; and alſo proved, that the Decay in the Houſes was occaſioned by the Appel- 
lant's Neglect in not keeping them covered, and Water- tight, according to his Cove- 
nant, whereby the T'imber, which ſupported the Roofs, became rotten, and the Walls 
fell down, and the Appellant applied the Timber to make Implements of Husban- 
dry, and the Stones to the Reparation of his Fences, contrary to the Covenants of 
his Leaſe. | 

Ox HEARING the ſaid Cauſe, the Council for the Reſpondent objected, That the 
Appellant wanted proper Parties; for that he ought to have made Mr. Rogers (the 
Son) and the Executors of Mr. Ord, Parties to his Bill; and that the Appellant's Re- 
medy (if any) was at Law; and likewiſe inſiſted on ſeveral other Matters, as Reaſons 
for diſmiſſing the Appellant's Bill; whereupon, and on hearing the Appellant's Counſel, 
and upon reading the Colliery-Leaſe made to Mr. Ord, and the Leaſe of the Lands to 
the Appellant, the Court did ORDER AN D ADJuDGE, that the Appellant*s Bill ſhould 
be diſmiſſed with Coſts. 

AcainsT which Decree, or Order of Diſmiſſion, the Plaintiff Green has Ap- 
" 2 the Reſpondent humbly conceives, and is adviſed, that ſuch Decree is a very 
right and juſt Decree, for the following Reaſons, amongſt others. | 


Firſt, Fox that the Appellant had a legal Remedy againſt Sir John Delavall, and 
_ againſt the Reſpondent, as his Executrix, on his Covenant for Repairing the 
Walls and Timber which ſupported the Roofs of the Houſes, in caſe the ſame 
had been out of Repair by Sir John's Neglect, which the Reſpondent doth in 
no ſort admit, and therefore the Appellant ought not to have come into a Court of 
Equity to ſeek Satisfaction for ſuch Damages. 


Secondly, For that the Appellant had the like Remedy againſt the Reſpondent for Da- 
mages for the Spoil of his Ground, during the time Sir John Delavall wrought the 
Colliery; and both the ſaid Sir John Delavall and the Reſpondent were always 

ready and willing to make him Satisfaction for the ſame, to be aſcertained by 
two indifferent Perſons, according to the Agreement in the Appellant's Leaſe, 
which he has not offered by his Bill, or prayed that the ſame may be done. 


Thirdly, Fox that by virtue of the ſaid Clauſe in the Appellant's Leaſe, he might 
have recovered Satisfaction againſt Mr. Ord, and his Repreſentatives, for Da- 
mages and Spoil of his Ground during all the time the Colliery was wrought 
under the Leaſe thereof to Mr. Ord: And as Mr. Rogers, and his Son, the 
Ceſtique Truſts of Mr. Ord, the Leſſee, who did thoſe Damages, were anſwer- 
able for them, ſo the Appellant made his Election to receive Damages from Mr. 
Rogers, and his Son, and actually received from them a Satisfaction for Part of 
theſe Damages, and therefore he ought to have made Mr. Rogers (his Son) who 
with his Father had committed ſuch Spoil, and the Repreſentatives of Mr. Ord, 
who had covenanted to make Satisfaction, Parties to this Suit, whereby the 
Court might have been able to have decreed from whom the Appellant ſhould 
receive Satisfaction, the Reſpondent being anſwerable only from the time of 
Sir John's Entry. | | 


Tux Reſpondent therefore humbly hopes that the ſaid Decree, or Order of 
Diſmiſſion, ſhall be affirmed, and the Appeal diſmiſſed with Coſts. 


J. WILLEsò. 


T HO. LUTWYCHE. 
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